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IN THE COURT OF APPEALS
OF MARYLAND

September Term, 2008

No. 87

STOP SLOTS MD 2008, et al.,
Appellants,
V.
STATE BOARD OF ELECTIONS, et al.,

Appellees.

On Appeal from the Circuit Court for Anne Arundel County
(Ronald A. Silkworth, William C. Mulford, II, and Philip Caroom, Judges)

- BRIEF OF APPELLEES

STATEMENT OF THE CASE

Appellants oppose slot machine gaming and, accordingly, they oppose legislation
enacted during the Maryland General Assembly’s 2607 Special Session that placed the
slots issue on the November 2008 ballot. One of the Appellants, Delegate Michael D.
Smigiel, Sr., sued the State last year to invalidate the same legislation that is at issue in
this case. In that recent case, Smigiel v. Franchot, No. 121 (September Term, 2007), this
Court rejected constitutional challenges to the Speéial Session legislation and affirmed a
declaratory judgment that the legislation was enacted in compliance with the Maryland

Constitution.



In the instant lawsuit, Delegate Smigiel and his new co-plaintiffs, represented by
the same lead attorney as in Smigiel v. Franchot, éhallenge the same legislation they
challenged in Smigiel v. Franchot, and rehash many of the same arguments that failed in
that case. Appellants contend that the legislature acted unconstitutionally and, on that
- basis, ask that this Court remove the proposed constitutional amendment from the ballot.
This Court refused that request in Smigiel v. Franchot, and the result in this case should
be the same. |

Appellants also express dissatisfactionbwith descriptive language that will appear
on the Novénﬂber ballot and in a non-technical summary of the proposed constitutional
amendment that voters will receive before the election. As alternative relief, Appellants
ask that the ballot language and summary be revised.

On September 10, 2008, a three-judge panel of the Circuit Court for Anne Arﬁndel
County, convened pursuant to Md. Code Ann., Election Law (“EL”) § 12-203(a)(2),
rejected Appellants’ claims that the challenged enactments are impermissible delegations
of legislative authority; that the legislature did novt propose a valid constitutional
amendment on slots; that legislation to implement slots gaming in Maryland, if the
constitutional amendment is approved, is invalid because it is contingent; that the
implementing legislation’s title violates Article III, § 29 of the Maryland Constitution,;
and that the non-technical summary is deficient. (Apx. 1-11.) The circuit court also

rejected Appellants’ broad attacks on the ballot language and on the summary of the



ballot question that voters will receive before the election. The court did, however, direct
a one-word addition to the ballot question. (Apx. 2, 5-9.)

On September 11, 2008, the Secretary of State revised the ballot language in
accordance with the circuit court’s instruction. (Apx. 12-13.) That same day, Appellants |
filed a direct appeal to this Court under EL § 12-203(a)(3). The appeal is being
considered on an expedited basis under EL § 12-203(b).

QUESTIONS PRESENTED

1. Did the circuit court correctly reject constitutional challenges to the video
lottery enactments of the General Assembly’s 2007 Special Session,_ consistent with this
Court’s rejection of similar constitutional challenges in Smigiel v. Franchot?

2. Did the circuit court, after directihg a one-word addition to the ballot
question on video lottery gaming, correctly determine thatA both the revised ballot
language and the Department of Legislative Services’ non-technical summary of the
ballot question are accurate and not misleading?

STATEMENT OF FACTS

Like Smigiel v. Franchot, this ‘case involves constitutional challenges to
enactments of the 2007 Special Session of the General Assembly. Appellants also
challenge the Secretary of State’s and Department of Legislative Services’ performance

of their duties in implementing one of those enactments.



A.  The Legislature’s Enactment of Chapters 4 and 5 of the 2007
Special Session.

On October 15, 2007, the Governor issued Executive Order 01.01.2007.23
proclaiming the convening of the General Assembly in special session. (Defendants’
Exhibit 1 (Executive Order).)! The Governor explained that Maryland faced a projected
$1.7 billion structural deficit for Fiscal Year 2009 (i.e., July 1, 2008 through June 30,
2009), and similar budget shortfalls in future years. (/d.) Outlining a plan to cut
spending and raise revenue, the Governor advised the General Assembly that “[s]tructural
reform [of the budget] is the only long-term solution to this problem,” and it needed to Be
accomplished by January 2008. (Id.)

At the outset of the 2007 Special Session, the Administration introduced in both
chambers of the legislature a package of six bills that would generate budget savings and
raise new revenue beginning in Fiscal Year 2008. (See Complaint (Circuit Court Doc.
No. 1) Exhibit D (summarizing fiscal impact of Administration bills).) The Governor’s
plan for resolving the structural deficit included, among other actions, revising the
personal and corporate income taxes to generate additional revenue, closing corporate tax
loopholes, and increasing the tobacco tax, while also making targeted new investments in
transportation, education, and health care. (I/d.) On November 19, 2007, the bills enacted

during the Special Session — representing an amended version of the Governor’s

! “Defendants’ Exhibit” refers to the exhibits appended to Defendants’ Motion for
Summary Judgment and Opposition to Plaintiffs’ Emergency Motion for Relief (Circuit
Court Doc. No. 14).
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legislative package — were presented to the Governor, who signed them into law.
(Defendants’ Exhibit 2 (summarizing enacted legislation).)

The first Special Session enactment at issue in this case, Chapter 5 of the 2007
Special Session (passed as House Bill 4), proposed for adoption by the voters under
Article XIV, § 1 of the Maryland Constitution a constitutionai amendment on video
lottery terminals. (Complaint Exhibit C.) Under Chapter 5, the proposed constitutional
amendment will be submitted to the voters in the general election on November 4, 2008.
(Id. at 4.) If approved, hew Article XIX of the Constitution would aﬁthorize video lottery
terminals, or “slot machines,” in the State, but only under a set of constitutional
restrictioﬂs. Specifically, the number of video lottery operation licenses would be limited
to five; there could be no more than 15,000 video lottery terminals; the terminals would
be located in up to five areas of the State, which are designated in the constitutional
provision; and video lottery facilities would be subject to local planning and zoning laws.
(Id. at 2-4.) These new constitutional restrictions could be eased only through future
legislation that a majority of voters authorize at a referendum. (/d. at 4.)

Chapter 5 also addresses the purposes for which video lottery revenues may be
used, if the constitutional amendment is approved. Under proposed Article XIX, video
lottery licenses issued by the State must be “for the primary purpose of raising revenue”

for: (1) public school education in prekindergarten through grade 12; (2) public school



construction and capital improvements; and (3) construction of capital projects at
community colleges and public senior higher education institutions. (/d. at2.)

The second enactment at issue in this case is Chapter 4 of the 2007 Special
Session (passed as Senate Bill 3), a 74-page law that implements the proposed
constitutional amendment if the voters approve the amendment in November.
(Complaint Exhibit B.) Chapter 4 specifies how the proceeds from slot machines are to
be calculated and distributed consistent with Chapter 5. Chapter 4 requires that, on
average, at least 87 cents of every dollar played in a slot machine must be returned as
winnings to slots players. (/d. at 44.) Of the proceeds that remain, a percentage will be
paid to the slots operator to recover its investment and operating expenses. The exact
amount paid to the operator will be determined by eompetitive bidding among the
potential operators who seek a license, but may not exceed 33 percent. (Id. at 48-49; see
.id. at 66-68 (establishing investment requirements and selection criteria for video lottery
licensees).)

Small percentages of the proceeds are distributed for various purposes. The State
Lottery Agency, which would own and operate the video lottery terminals, recovers its
operating costs, but only up to 2 percent of the proceeds. (Id. at 12-13, 48, 49.) The
horse racing industry is supported with a purse fund representing as much as 7 percent of
gross slots proceeds (up to $100 nﬂIlien annually), and 2.5 percent of the proceeds (up to
$40 rﬁillion annually) for facilities renewal for the first 8 years of video lottery gaming.

(Id. at 49.) An account benefiting small, minority, and women-owned businesses will
6



receive 1.5 percent of the proceeds. (Id. at 49.) Five-and-a-half percent of the proceeds
| will be used for locél impact grants, mostly for local jurisdictions in which video gaming
terminals are located. (/d. at 49, 54-57.)

All the remaining proceeds — amounting initially to at least 48.5 percent of the
total proceeds and rising after the first 8 years to at least 51 percent — benefit education.
To meet the i)roposed éonstitutional mandafe that ﬂfideo lottery terminals must be for the
primary purpose of raising revenue for specified educational purposes, Chapter 4
establiéhes a new Education Trust Fund, a dedicated account that, consistent with the
constitutional amendment proposed by Chapter 5, may only be used to fund public
elementary and secondary education, public school construction and capital
ifnprovements, and capital projects at community colleges and public senior higher
| educational institutions. (Id. at 53-54.) After the distributions described above are made,
-the Education Trust Fund receives all remaining proceeds. (See id. at 48-49.) As noted,
moreover, manybf the statutory distributions involve not-to-'exceed percentages. If the
actual statutory payment is le?ss than the percentage cap, then the excess is paid into the
Educaﬁon Trust Fund. (/d. at49.)

Graphically depicted, these distributions are:



B Education Trust Fund (=48.5%)

Initial Distribution of Slots Proceeds

License Payments (<33%)

B8 Purse Fund (<7%)
s | ) Local Governments (5.5%)

B Racetrack Renewal (<2.5%)

Lottery Agency Costs (<2%)

EJ Small, Minority & Women-Owned
Business Fund (1.5%)

Contributions into the Education Trust fund will amount to approximately three-
quarters of the proceeds that remain after the video lottery terminal operators and State
Lottery Agency are paid to cover the costs of running the gaming operations.

B.  Smigiel v. Franchot

On December 13, 2007, Delegate Smigiel (a plaintiff here) and other opponents of
the Special Session enactments filed a complaint for declaratory and injunctive relief in
the Circuit Court for Carroll County, in which they challeng'e(i the constitutionality of
Chapter 5, Chapter 4, and the other laws of the 2007 Special Séssion.. As in this case,
Delegate Smigiel and his co-plaintiffs argued that Chapters 4 and 5 are constitutionally
invalid because they constitute “a comprehensive revenue and appropriations package
expressly contingent upon voter approval,” and supposedly cail for an “impermissible

referendum.” (Defendants’ Exhibit 3, at 17 (circuit court decision).)



On January 10, 2008, the circuit court entered an Opinion and Declaratory
Judgment dismissing Smigiel v. Franchot and confirming the constitutional validity of the
challenged statutes. The circuit court explained that the bill enacted as Chapter 5 “was
introduced and validly passed by both houses of ‘the legislature, and because it is a
proposed Amendment to the State Constitution, the measure falls under the guidelines of
Article XIV, § 1.” (/d. at 19.) Chapter 4, the court further determined, “is a valid piece of
contingent legiélation, and as such is not subject to invalidation.” (/d.) The circuit court
accordingly entered -a declaratory judgment that both Chapter 5 and Chapter 4 were
“enacted in compliance with the Constitution of the State of Maryland.” (Defendants’
Exhibit 4.)

This Court granted a writ of certiorari to review the circuit court’s decision
~ (September Term 2007, No. 121). 403 Md. 304 (2008). On March 12, 2008, this Court
issued a per curiam ofder affirming the judgmeﬁt of the Circuit Coui*t for Carroll County.
403 Md. 637.

C. The State’s Preparation of Ballot Language and a Non-Technical
Summary.

With the constitutionality of Chapter 5 thus upheld, the State prepared to present
the proposed constitutional amendment to the voters. Although Chaptér 5 requires a vote
on proposed Article XIX at the general election to be held on November 4, 2008
(Complaint Exhibit C, at 4), it does not establish the laﬁguage of the ballot question.

Under the Election Law Article of the Maryland Code, the Secretary of State is assigned



the task of preparing the text that will appear on the ballot. EL § 7-103(c)(1). This text
must contain:

(1) a question number . . . ;

(2) a brief designation of the type or source of the question;

(3) a brief descriptive title in boldface type;

(4) a condensed statement of the purpose of the question; and

(5) the voting choices that the voter has.

EL § 7-103(b). When a statewide ballot question is to be presented to the voters in a
November general election, the Secretary of State must “certif)}” this information to the
State Board of Elections (“State Board”) by the third Monday in August. EL § 7-103(c).
On August 18, 2008, the third Monday in August this_ year, the Secretary of State
submitted to the State Board his ballot text for the constitutional amendment on video
lottery terminals.

In addition to the Secretary of State’s drafting of ballot language, the nonpartisan
Department of Legislative Services (“DLS”) is charged with preparing a “non-technical
summary” of the proposed constitutional amendment, which the Attorney General must
approve. EL § 7-105(b); see also Md. Code Ann., State Gov’t § 2-1204(1). The DLS
summary must contain “a brief statement, prepared in clear. and concise language, devoid
of technical and legal terms to the extent practicable, summarizing the question.” EL
§ 7-105(b)(1). The DLS summary for Chapter 5 is two pages long. (Complaint Exhibit

E.) After describing the provisions of proposed Article XIX in faithful detail, the

summary then describes the provisions of the implementing legislation:

10



During the 2007 Special Session, the General Assembly also passed
companion legislation (Chapter 4 - Senate Bill 3) that provides for a
statutory framework for the licensure and regulation of commercial video
lottery facility operations by the State Lottery Commission and the award
of video lottery facility operation licenses by a Video Lottery Facilities
Location Commission. The legislation also provides that the revenues
generated by video lottery terminal gaming activities are to be distributed
as follows: a minimum of 48.5% to the Education Trust Fund; no more than
33% to the video lottery operating licensees; 7% to horse racing purses (not
to exceed $100,000,000 annually); 5.5% in local impact grants; 2.5% to the
racetrack facility renewal account, not to exceed $40,000,000 annually (for
the first 8 years only); 2% to the lottery agency for costs; and 1.5% to the
Small, Minority, and Women-Owned Businesses Account. That companion
legislation is contingent on the approval of this constitutional amendment.

(Complaint Exhibit E, at 2.) The local boards of elections will provide DLS’s summary
to voters along with the ballot question itself, by a specimen ballot mailed at least one
week before the election. See EL §§ 7-105(a), 8-102, 9-214; COMAR 33.05.07.01.B
(requiring pre-election mailing).

The State. Board must certify the “content and arrangement” of each ballot style
used thfoughout the State, on a statutory timetable. EL § 9-207(a). The deadline for
certi’fying. the content and arrangement of the ballot styles to be used in this year’s
general election was September 10, 2008, and the State Board met that deadline. See EL
§ 9-207(a)(2)(i) (certification must occur 55 days before date of election in presidential

election year).

11



D. The Circuit Court’s Rejection of Appellants’ Challenges to Chapters 4
and 5, and Revision of the Ballot Language.

On August 28, 2008, Appellants filed a complaint in the Circuit Court for Anne

-Arundel County making constitutional and statutory challenges to Chapter 5 (the

proposed constitutional amendment), Chapter 4 (the fmplementing legislation), the
Secretary of State’s ballot language for the slots amendment, and the DLS summary of
the slots question. (Cir. Ct. Doc. No. 1.) Appellants also ﬁled motions for an
“emergency” decision on the merits (Cir. Ct. Doc. No. 7) and for a hearing before a three-
judge panel of the c.ircuit court under EL § 12-203(a)(2) (Cir. Ct. Doc. No. 9).

After a hearing on September 10, 2008, a three-judge panel of the circuit court"
(Judges Ronald A. Silkworth, Willjam C. Mulford, II, and Philip Caroom) issued a
'Memoraﬁdum Opinion finding, in aécofd with thé afﬁrmeci circuit court declaration in
Smigiel v. Franchot (Defendants’ Exhibit 3), that Chapters 4 and 5 are valid and
consistent with the Maryland Constitution (Apx. 7). The panel also held that the title of
Chapter 4 is constitutionally sufﬁcieﬁt (Apx. 9-10) and the DLS summary of the slots

ballot question “is not misleading and does not violate the standards set forth in the

“Election Law Article” (Apx. 10). The panel further concluded, however, that while the

Secretary of State’s ballot language described proposed Article XIX as “[aJuthoriz[ing]
the State to issue up to five video lottery licenses for the purpose of raising revenue for
education,” the language should say that Article XIX “[a]uthorizes the State to issue up to

five video lottery licenses for the primaify purpose of raising revenue for education.”

12



(Apx. 7-9 (émphasis added).) The court ordered inclusion of this additional word. (Apx.
2)

On September 11, 2008, the Secretary of State provided the State Board revised
ballot language consistent with the circuit court’s decision. (Apx. 12.) The revised ballot
question is:

Questibn 2 - Constitutional Amendment

(Chapter 5, Acts of 2007 Special Session)
Authorizing Video Lottery Terminals (Slot Machines) to Fund Education

Authorizes the State to issue up to five video lottery licenses for the primary
purpose of raising revenue for education of children in public schools,
prekindergarten through grade 12, public school construction and
- improvements, and construction of capital projects at community colleges
and higher education institutions. No more than a total number of 15,000
video lottery terminals may be authorized in the State, and only one license
may be issued for each specified location in Anne Arundel, Cecil, Worcester,
and Allegany Counties, and Baltimore City. Any additional forms or
expansion of commercial gaming in Maryland is prohibited, unless approved
by a voter referendum.
(Enacts new Article XIX of the Maryland Constitution)
[ For the Constitutional Amendment

[0 Against the Constitutional Amendment
(Apx. 13.) The revised ballot language };as been posted on the State Board’s website,
where it appears with the DLS summary and the text of Chapter 5. See
www.elections.state.md.us.

Also on September 11, 2008, Appellants filed a notice of appeal under EL
§ 12-203(a)(3). ' |

13



ARGUMENT
This Court’s decision in Smigiel v. Franchot in part forecloses Appellants’ attacks
on the video lottery enactments of the General Assembly. Appellants’ arguments,
moreover, are wrong. No principle of constitutional law prevents the General Assembly
from allowing Maryland voters to decide whether to authorize video lottery gaming with
constitutional guideljnes that will constrain future 1egis1é1tures. Nor is there any

constitutional prohibition on the General Assembly’s enactment of implementing

legislation that anticipates and is contingent upon the voters’ possible approval of the

proposed constitutional amendment.

The revised ballot question prepared by the Secretary of State according to the
circuit court’s instruction, and the non-technical summary of Chapter 5 that DLS
prépared, are lawful as well. Each do»cument independently provides voters a clear and
understandable summary of the proposed video lottery amendment; together, the ballot
language and summary provide voters a robust understanding of the General Assembly’s
propoéal. |
L. APPELLANTS’ CHALLENGES TO CHAPTERS 4 AND 5 ARE

" LARGELY FORECLOSED BY SMIGIEL V. FRANCHOT AND, IN

ANY EVENT, ARE UNFOUNDED.

In Smigiel v. Firanchot, this Court rejected the constitutional arguments that are
here' revived, frequently in the exact same words, by the same lawyer, on behalf of at

least one of the same clients (Delegate Smigiel). In this case, Appellants have contended

that there is something improper about adopting implementing legislation that is

14



contingent on adoption of a proposed constitutional amendment (Plaintiffs’ Emergency
Motion for § 12-202 Judicial Relief and for Declaratory Judgment (“Motion for Relief”)
at 6-11 (Cir. Ct. Doc. No. 7); that placing the proposed constitutional amendment on the
ballot is an improper delegation of the legislative function (id. at 14); that the proposed
amendment Viola’;es a constitutional “protocol” for dealing with budget matters (id. at

15); and that the proposed constitutional amendment will “clutter” the Maryland

~ Constitution (id. at 15-16). All of those arguments were presented to this Court in

Smigiel v. Franchot. And all of them were rejected when this Coﬁrt affirmed the circuit
court’s declaratory judgment upholding both statutes. (See Defendants’ Exhibit 6
(Appellants’ Brief in Smigiel (‘Sept. Term, 2007, No. 121) (“Smigiel Brief”) at 21-26
(contingent legislation); id. at 17-19 (improper delegation); id. at 20 (budget “protocol”);
id. at 20 (“cluttering” the Constitution); see also Defendants’ Exhibits 4 (circuit court’s
declaratory judgment) & 5 (order of affirmance).)

Appellants argued in the circuit court that this Court’s de<:131on in Smigiel v.

Franchot has no precedential value “and should be ignored.” (Motion to Strike at 4-5

(Cir. Ct. Doc. No. 20.)) Citing the Rule concerning unpublished appellate opinions,
Aﬁpellants argued that a judgment of this Court carries no weight until it is explained in a
published opinion. Id. (citing Md. Rule 1-104(a)). That is wrong, as the circuit court
recognized. (Apx. 7.) In affirming the trial court’s declaratory judgment in Smigiel v.

Franchot, this Court held that Chapters 4 and 5 of the 2007 Special Session “are enacted
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in compliance with the Constitution of the State of Maryland.” (Defendants’ Exhibit 4 at
L)

Thus, even though Appellants’ counsel now agrees that he overstepped the bounds
set by Rule 1-131 by arguing new issues in the Smigiel v. Franchot appeal (see Motion to
Strike at 5), there can be no question that this Court reached a judgment on the merits as
to the constitutionality of the slots enactments when it affirmed the circuit court’s
declaratory judgment in that case. Furthermore, as explained below, the rejection of
Appellants’ constitutional attacks in Smigiel v. Franchot was correct.

A.  Video Lottery Gaming Is a Permissible Subject for a
Constitutional Amendment under Article XIV.

Appellants pointed out in the circuit court that the Maryland Constitution does not
currently restrict video lottery terminals. (Motion for Relief at 16.) From that
observation they argued, just as in Smigiel v. Franchot, that the General Assembly should
not “be permitted to . . . clutter[] up the Constitutidn with needless amendments.”
(Motion for Relief at 15-16; see Smigiel Brief at 20 (making same argument).)
Appellants misuhderstand both the proposed video lottery amendment (which would
place a new constitutional restriction on the General Assembly), and the State’s
constitutional law (which does not contain an “anti-clutter” rule).

Article XIV, § 1 of the Constitution requires that each constitutional amendment
proposed by the General Assembly must “embrace[] only a single subject.” Beyond that,

“[t]he legislature is entrusted with broad discretion in proposing amendments to the
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Constitution.” Andrews v. Governor, 294 Md. 285, 297 (1982); see Hillman v. Stockett,
183 Md. 641, 648 (1944) (“There is nothing in the Constitution to prevent the Legislature
from making as many proposals [under Article XIV] as it chooses.”). “[T]here are few, if
any, restrictions on what may be included in [the] state constitution.” 80 Md. Op. Att’y
Gen. 151, 153 (1995); see 16 Am. Jur. 2d Constitutional Law § 20 (permissible
constitutional amendments “cover a wide (if not limitless) range of subjects”).
Maryland’s Constitution even .contains an Article addressing off-street parking. See Md.
Const. Art. XI-C. |

Appellants, moreover, misunderstand the effect of the proposed Article XIX. In
addition to authorizing slots, the constitutional amendment, if approved, will restrict the
number of video lottery licenses to five, require that the licenses be for the primary
purpose of raising revenue for education, limit the total number of video lottery terminals
to 15,000, designate the exclusive 4locations for video lottery terminals, and make video
lottery facilities subject to local planning and zoning laws. These restrictions may not be
relaxed unless such legislation is authorized by a majority of voters ét a referendum. (See
Complaint Exhibit C at 4.)

The proposed constitutional amendment thus has a greater effect than ordinary
l'egislatioﬁ could have: If approved by the voters, the amendment will limit the General
Assembly’s future power to legislate on the subject of commercial gaming, and give the
voters an additional referendum power. See Board of Supervisors of Elections for Anne

Arundel County v. Attorney General, 246 Md. 417, 428-29 (1967) (“[T]he general power
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of a state legislature to make, alter and repeal laws, pursuant to the constitution by which
the people created the legislature, does not include the power or the right to make or
remake the fundamental law, the constitution.”). Thus; Appellants’ argument that this
proposed constitutional amendment is- forbidden “clutter” is wrong and should be
rejected, as it was in Smigiel v. Franchot a